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EEVIEWS AND CEITICISMS 

Das Institut deb bedingten Begnadigung. By J. Herrnstadt. 

Zweite Auflage, J. Guttentag, Berlin, 1912. Pp. 137. 

This book is not a mere code or compilation of early temporary regu- 
lations for the administration of "conditional release" (like Blanken- 
burg's Die Einstweilige Aussetzung der Strafvollstreckung or von Engle- 
mann's Die bedingte Begnadigung) . It represents a valuable and suc- 
cessful attempt to gather and sift the widely strewn laws, amendments, 
decrees, interpretations, etc., into a perspicuous, readily usable working 
manual — a Hilfshuch. Furthermore, it aims to give not only the pre- 
cise laws and formulas involved, but also the spirit which dominates them 
and which they incorporate. Written conamore by a practical man, 
a district magistrate at Kattowitz, it offers information and assurance to 
other practical men. 

The author is committed wholly to the principle of suspending 
punishment under appropriate conditions for first offenders who are 
still morally unspoilable and teachable. That he is a "modernist" in 
criminology appears from his summary criticism and rejection of Fors- 
ter's recent book.^ He cites with approval from von Liszt that splendid 
appeal to grant the first offender before he is contaminated by associa- 
tion with hardened criminals or has lost his self-respect, an opportunity to 
prove that he is capable of redeeming himself. 

The body of the book is prefaced by a brief statement of the his- 
tory and purport of conditional release or suspended sentence. The text 
is an admirable analysis of the existing law, arranged under systematic 
headings so that even the layman unlearned in the law may read intelli- 
gently. Every point is buttressed by an almost alarming array of 
footnotes containing references to legal texts, ministerial orders, judicial 
decisions, and invaluable hints as to how things are actually worked 
out in practice. The phrase In der Praxis repeats itself on nearly 
every page. In addition to textual directions concerning the application 
of the law, methods of conducting trials, investigations, and rehear- 
ings, the author furnishes in an elaborate appendix actual verbatim 
models of the records, documents, etc., necessary to efficient administra- 
tion of the law. Hence the dullest country magistrate or the most 
recalcitrant police official cannot fail to grasp and carry out the aim and 
methods of the Institut der bedingten Begnadigung, if they will but 
read. 

Perhaps a glimpse of the actual workings of the system of condi- 
tional release in Prussia may not come amiss to American readers. The 



iSchuld und Siihne, Miinchen, 1911 : A belated attempt to retain the_ sin 
motive in our penal policy. Forster demands the maintenance of this principle, 
even in the treatment of youthful offenders. Not the doer but his deed must 
be the object of punishment. Improve methods of punishment, adapt them 
better to individual cases, but in no case disturb the fundamental principle that 
punishment is primarily punishment for sin. 
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legal institution of bedingten Begnadigung dates from the royal edict 
of Oct. 23, 1895, and its accompanying semi-oflBeial explanatory note. 
This note lays down three general principles to direct the carrying out of 
the "innovation" published in the edict. And these principles give the 
key to the whole system as still administered in Prussia. (1) The 
decision as to suspension of punishment and pardon is not to be left 
to the courts but is a manifestation of imperial mercy and in every case 
must follow an examination undertaken by the central office. (2) The 
final remission of punishment is made to depend not on the avoidance 
of further punishment within a given time, but on the good conduct of 
the oflPender during this time. (3) This institution is limited chiefly 
to youthful ofiPenders and other minor offenders or persons not unworthy 
of clemency. 

In accordance with the royal rescript the Prussian Minister of Justice 
issued the notable circular order of Nov. 19, 1895, and after ten years 
of amendments, enlargements and interpretations, the order of April 
12, 1906, which forms the present working basis of conditional release 
in Prussia. So far the institution of conditional pardon has not 
been made part of the organic law of Prussia. But several noted 
legalists (among them Bachein and Allfeld) have been urging the 
legalizing of the system. And the Commission for Eeform of Crim- 
inal Procedure has been considering the matter. With characteristic 
Prussian loyalty and zeal for centralization the author argues for the 
extension of the Prussian system to all states of the empire. For two 
reasons: first, to maintain the principle that pardon is an act of free 
grace on the part of His Imperial Majesty; second, to secure uniformly 
efficient administration in details of the law itself. 

The provisions of this law extend only (1) to suspensions of 
prison sentence, not to remission of fines; (2) to sentences of not more 
than six months; (3) to offenders who at the the date of their offence 
have not yet completed their 18th year, and hitherto unconvicted; (4) 
the offender must not yet have entered on his punishment; (5) the 
offender must have committed his offence not through depravity or 
criminal inclination but rather through levity, thoughtlessness, inex- 
perience, or seduction; (6) the environment and especially the relations 
in which the offender must live during his probationary period must be 
such that improvement can be expected. 

The hearing of such cases shall comprise: (1) previous life of 
the offender; (2) circumstances preceding, accompanying, and following 
the criminal act; (3) questions as to applicability of the law to the 
case under trial; (4) results of attorneys' arguments and the court's 
personal impression of the offender. These may be secured through 
records of the courts or by other inquiry. But however secured they 
must be communicated to the offender when action is taken on his appli- 
cation for suspended sentence. Exact and detailed investigations may be 
demanded through police authorities, guardianship or parole agencies, 
pastors, teachers, employers and other official or private agencies. To 
repeat, these must be in detail; mere statement that the person's conduct 
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has been "good" is insuflBcient. But the investigations, especially when 
conducted by police authorities, are to avoid the spirit and methods of 
police "inquisitions." 

The period of probation varies somewhat, though it is usually two 
years, and in grave cases three years. During this period no change 
of residence can be made without due notice and permission. No 
special supervision is maintained; but if circumstances seem to require 
it a summons may issue recalling the probationer to show cause why 
the order for his conditional release should not be set aside. Pardon 
at the end of the probationary term depends upon postitive satisfactory 
evidence of good conduct. Mere keeping out of trouble is not sufficient. 

In view of the growing interest in Germany in juvenile delin- 
quency and in measures to forestall and prevent it, the author's sec- 
tion on Strafaussetzungsverfahren bei Pursorge — oder anderen Anstalts- 
zoglingen is particularly timely. He gives in brief space the rules of 
procedure for what amounts to probation of minors under 18 who are 
under jurisdiction of the courts of guardianship, juvenile protective 
societies or children's institutions. These rules are based upon the 
general order of the Prussian Minister of Justice dated Nov. 1, 1910. 
Admirable as the spirit of these rules seems to be, their effective and 
elastic administration would at the same time seem to be hindered by 
a good deal of paperass'erie. The attempts to get around this slow- 
going fomalism (for example, the frequent printed injunctions to hurry, 
to do this or that immediately, ivithout delay) must be as exasperating 
as they are ludicrous. 

The majestic clumsiness of a centralized ministry of justice, com- 
plicated by the prerogative of royal pardon, appears in the red tape 
necessary to secure a final grant of pardon even after the successful 
issue of the probationary period. The local judge must send a report to 
the chief States Attorney (Ersten Staatsanwalt) of the district. He in 
turn must within the next calendar quarter send a complete report to the 
Minister of Justice. The stream next carries the report before his 
royal majesty the Kaiser and King, who returns it with his decision to 
the Minister of Justice, who passes it on to the Ersten Staatsanwalt, 
who notifies the local court. Finally the penal authorities are apprised 
of the pardon, or its refusal ; they make the necessary entries and Jack's 
house is at last built. 

There is one feature of this centralization which, however, commends 
itself to us. That is the regulation for annual compiling and report- 
ing of statistics of cases coming under these laws. They are pretty com- 
plete and in pleasing contrast to our American lame and slipshod methods 
of recording statistics of crime and public relief. 

Whether Herr Amtsrichter Herrnstadt intended it or not, his val- 
uable little Hilfsbuch affords another interesting example of how diffi- 
cult it is to pour new wine into old bottles. Whether the bottles are 
Prussian or American, or the wine old age pensions, suspended sentence, 
or probation is a mere matter of detail. Tradition and legal formularies 
force us to make haste slowly. 
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I know of no bias in the German mind against such a convenient 
and labor-saving device as the index. But for some reason or other 
German writers and publishers have pretty uniformly refused us this sop 
to human frailty. Hence in my estimation the author of this manual 
deserves special commendation for his full and carefully prepared Sach- 
Register and bibliography of ministerial orders. Perhaps this bibli- 
ography is for the American student of new developments in criminal 
law and criminology the most valuable part of the book. 

University of Illinois. A. J. Todd. 



Pkinciples of the Ckiminal Law. By Seymour F. Harris, B.C.L., 
M.A. (Oxon.) 12th ed., by Gharfes L. Attenborough, of the 
Inner Temple. Stevens & Haynes, London, 1912. Pp. xl. -|- 
613. 10s. 

For many years, Mr. Harris' excellent treatise has been regarded 
as the standard textbook for English students of the criminal law. Its 
lucid style and clear explanations have won it a recognized and dis- 
tinctive position. Even the difficult topic of criminal procedure is 
handled with absolute adequacy. 

This new twelfth edition, like the other recent editions of the 
work, was prepared by Mr. C. L. Attenborough, Barrister-at-Law and 
member of the Inner Temple, himself the author of a recent and 
interesting treatise on the Eecovery of Stolen Goods, and an authority 
upon criminal law. Since the last edition in 1908, there have been 
several English statutes enacted of considerable importance in connec-^ 
tion with the law of crimes and of criminal procedure. The two best 
known, at least to the American reviewer, are the Punishment of Incest 
Act (8 Ed. VII c. 15) and the Prevention of Crime Act (8 Ed. VII c. 
59). The first of these has already occasioned two appeals to the 
House of Lords, in both of which the Court of Criminal Appeal has been 
reversed. In the former, E. v. Ball (1911), A. C. 47, the nature of 
the evidence which is admissible in support of the charge was consid- 
ered; in the latter. Leach v. E. (1912), A. C. 305, it was held that 
the husband or wife of the defendant was a competent, but not a com- 
pellable witness for the prosecution. The second of these statutes is of 
especial interest to the student of criminology and penal reform. It 
makes detailed provision for the attempted reformation of the youthful 
offender by Borstal Institutions and otherwise, and also deals with 
that offensive plague of modern society — the habitual and confirmed 
criminal — by authorizing his preventive detention under suitable restric- 
tions and safeguards. These statutes, together with the other recent 
English statutes, are very skillfully and lucidly analyzed and the recent 
cases interpreting and expounding them carefully collected. The book, 
without a doubt, brings the subject down to date. It should prove, in 
this new and enlarged edition, of indispensable value to the English 
practitioner. Its value to the American lawyer, while not, of course, so 
great, is nevertheless very considerable. A full table of offenses, their 
punishments and the statutes affecting the common law rules applicable, 
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